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OBECIIEYEHME OBA3SATEJIBCTB

Xakumoea Pyxuona bBypxonoena
Tawkenmckul 20Cy0apCmeenHblli IOPUOUYECKUL YHUGepCUmen,

Gaxynemem « Hacmnoe npasoy 2 Kypc

Aunomamuyus: B cmamve mbl  nodpobno  paccmompum  memy
«Obecneuenue 00s3amenbcmey, yumem MHEHUS VYEHBIX, NPOBOOUBULUX
UCCIe006aHUSL HA MY MeMy, GKIIUUM 8 O0O0KIAO OOWUPHYIO UHDOPpMAYUIO,
835MYI0 KAK C Y4eOHUKO8, MAK U C HAYYHbIX Cmameil.

Knrouesvie cnosa: obecneuenue obsizamenbcme, 00wupHyo unpopmayuio,

obecneuenus UCNOJIHEHUA, UCNOJIHEHUA 00s3amenbems.

BBenenue: [Ipuctynas Kk HalMCaHUIO JAHHOW pabOThI, HAYHEM C TOTO, YTO
MOJI HMCIIOJIHEHHEM O0053aTeNIbCTB TMOHUMAETCS COBEPILICHUE KPEIUTOPOM H
JOJDKHUKOM

JEUCTBUN TI0 OCYIIECTBJICHHUIO BBITEKAIOIMIUX U3 0053aTE€NhCTB TpaB U
o6s3anHocTei.! CyIHOCTh MCTIONHEHUS 00A3aTENbCTB COCTABIISET COBEPLICHUE
00SI3aHHBIM JIMIIOM JICUCTBUS, IOPUIUYECKYIO MEpy, KOTOPOTO OIpEeIeisieT

2 O0ecrieucHre UCIOJHEHHUS 003aTeIbCTBA —

Jexalasi Ha HeM 00sI3aHHOCTb.
9TO Mepa, KOTopas 3acTaBisSeT JODKHHWKA BBITIOJHUATH 3a/1ady, B3ATYI0O UM Ha
ce0s. [1o muenuto C.C. AnekceeBa: «O0ecniedeHre UCTIOJHEHUS 005S3aTENIbCTB
(mamee - obOecmedeHHMe 0053aTENBLCTB) ©CTh HMCIOJB30BAHWE YCTAHOBIICHHBIX
3aKOHOM WJIM JJOTOBOPOM 00€CHEYUTEIBHBIX Mep (CIOCOOOB) UMYIIIECTBEHHOTO

XapakTepa, CYHIECTBYIOIIMX B BHUIE AaKIECCOPHBIX (AOMOJHUTEIbHBIX)

! Eropos H.[. FpaxaaHCKo-npaBoBoe peryimposaHmne SKOHOMUYECKMX OTHOLEHMI. 1.,

1986. C. 134

2 CoeTcKoe rpaskaaHckoe npaso: YuebHnk 8 2 7. T. 1 / Mog pea. O.A. Kpacasumkosa. M.:

Bbicwas wKona, 1985. C. 471 (aBTop rnasbl - O.A. KpacaBunKkos). Cm. Takke: Tosicton B.C. UcnonHeHne
obazatenbcts. M.: lOpua. nauT., 1973. C. 12 n ch.
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00513aTENBbCTB, CTUMYJUPYIOMIMX AOHKHUKA K HCIOTHEHHIO O0S3aTeNbCTBA U
(u) WHBIM O00pa3oM TrapaHTUPYIOIIMX 3alllUTy HMMYIIECTBEHHOTO HHTEpeca
KPEIMTOpPa B CIIydae HEMCIIpaBHOCTH noJokHuKa».® Tak, P.C. BeB3eHKo moaraer,
4TO y crnocoOOB OOECHEeYeHUss HET COJEp)KaTelabHONM OOIIHOCTH, a TOJBKO
byHKIIMOHATBHAS, TIOATOMY Hambosee MePCHeKTUBHO OyAEeT UX M3yYCHHE HE B
CHUCTEME, a pPa3ACibHO.

OT0 Mepa, BBIHYKIAIOIIAs] TOJDKHUAKA BBIIOJIHUTH 3aJ1a4H, KOTOPBIE OH B3s1J1
Ha ceOs B paMKax CBOEW OTBETCTBEHHOCTH. JIOMKHUK HOHKCH BBITOJHHUTH
3a1a4yy, IOCTAaBJICHHYIO IepeJ HHUM. XapakTep 00ecleyeHUs] HCIOJHEHUS
00513aTeNbCTBA 3AKIIOYAETCS B TOM, YTO B CIIy4ae HEMCIIOJHEHHUS 0053aTeNbCTBA
IPOSIBJISIETCS] B TOM, YTO JOJKHUK BIPABE UCIOJHUTH CBOU 00S3aTENBCTBA, €CIIH
BO3JI0’KEHHBIE Ha HETO 00S3aHHOCTH HE OYIyT UCIIOJIHEHBI B CPOK MJIM HAPYIIECHBI
HMHBIM 00pa3oMm.

Eciu 0053aTeabCTBO HE HCHOJHEHO WJIM HApyIIEHO HHBIM 00Opa3oM B
YCTAaHOBJICHHBI CpPOK, KpPEOUTOpP IOMHUMO IIpaBa TpeOOBaThb BO3MEIIECHUS
yOBITKOB, KPEAUTOP BIPABE MPEABSIBUTH JOKHUKY TPeOOBaHNUE O BO3MEIICHUHU
yOBITKOB.

MOXXET MOTpeOOBaTh NPUMEHEHUS JAPYTUX JIOMNOJHUTEIBHBIX MEp
MMYIIIECTBEHHOIO XapakTepa, NOHYIUTh JOJUKHUKA COBEPIIUTH JIEWCTBHE,
SBJISIIOLLEECS TPEAMETOM 00s3aTeNbcTBa. B MexaHu3Me rpaaaHCcKo-IIPaBOBOrO
pEeryJaupoBaHusl HUCIHOJIb3YIOTCS OCOObIE€ TMPABOBBIE CPEACTBA, KOHCTPYKIUU
KOTOPBIX B pa3JIMYHBIX IPABOBBIX CHUCTEMAax CO3AABAINCH CHELUAIBHO IS
oOecreueHrs UCTIOIHEHUsT 0043aTeNbCTB. Llenb TakuX crennaibHbIX MPABOBBIX
CpencTB OOECHEUYUTENBHOTO XapakTepa 3aKIYyaeTcss B MPeIBAPUTEIHLHOM

obecrnieuyeHN HMMYHICCTBCHHBIX MHTCPCCOB KPCANUTOPA ITYTCM CO3AaHUSA 0COOBIX

3 I'paxaaHckoe npaso: yueb. / C. C. Anekcees, b. M. ToHrano, A. B. Mypl'75 3uH (1 ap.]; noa obuw. pea. un.-
Kopp. PAH C. C. AnekceeBa. — 2-e nsg., nepepab. n gon. — M.: MpocnekKT; EKaTepnHbypr; MHCTUTYT YacTHOro
npasa, 2009. - 528 c.
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rapaHTUi HaJJIeXKaIEro UCIOIHEHHS 0043aTeNbCTBA JOIDKHUKOM. *

Cnocobet
obecneucHun
UCAOIHEHIIR
obmiarens-
TR

nopy4u-
TENLCTBO

O.C. Hodde cnocobbl obOecricueHHs] HWCIOTHEHUS  00S3aTEIIbCTB

moApasaAciACT Ha O6IIII/Ie H CIICTIHAJIBHBIC. "CHCI_[I/IaJ'IBHI)Ie CITOCOOBI HCOTACIIMMBI

‘TpaxaaHckoe npaso: B 4 7. Tom 3: 06a3aTeNbCcTBEHHOE NPaBo: yueb. ANA CTyAeHTOB BY308, 06y4atoWwmxcs no
HanpasneHuto 521400 «OpucnpyaeHuma» u no cneumanbHocTn 021100 «OpucnpyaeHuma» / [BUTpAHCKKIA
B.B. n ap.]; oTB. pea. —

E.A. CyxaHoB. — 3@e u3ga,, nepepab. n gon. — M.: Bontepc Knysep, 2005. — 800 c. — (Cepua «Knaccmyeckui
YHUBEPCUTETCKUN

y4ebHMK» / Mock. roc. yH@T um. M.B. JlTomoHocoBa). — ABT. yKa3saHbl Ha VIII c. Tekcta. — ISBN
5@466@00100@7 (B

nep.).l. ButpsaHckuis, B.B. Il. CyxaHos, E.A., pea.

5> C.5.60B0KY/10B, 4.M.KAPAXOXKAEBA lNpaxaaHckoe npaso (O6uas yacTb): YuebHoe nocobue B cxemax. -
T.: TTOU, 2006. - 126 c.
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OT KOHKPETHBIX OTHOIIECHHM, /1711 KOTOPBHIX OHU 3aKOHOM CKOHCTPYMPOBAaHbI, a
MOTOMY MOTYT OBITb PACCMOTPEHBI TOJILKO B CBSI3M C 3THUMH OTHOILICHUSMH.
O6mme (HEycTOMKa, 3aJI0T, 3aJaTOK, MOPYYHUTEILCTBO, TAPAHTH) WU3Y4YaIOTCS
oO1Iell 4YacThio 0053aTeNbCTBEHHOIO MpaBa M C YYETOM CBOWCTBEHHBIX UM
pPa3MUYHBIX  MPU3HAKOB  MOTYT  OBITh  TMOABEPTHYTHI  OMNPEICICHHOM
kinaccudukanuu. Haunem ¢ KaxxJ10oro Buja cCioco00B UCTIOTHEHUST 003aTEIbCTB.

Heycroiika.

Heycroiika sBsieTcss oMHUM W3 HamOoJee BaXXHBIX U PACTIPOCTPAHCHHBIX
croco0oB oOecrieueHus: JoroBopoB. Heycroiika (mrpad, meHs)) — 3T0
oTpe/ielICHHAasT 3aKOHOM FUIA JIOTOBOPOM JICHE)KHAsI CyMMa, KOTOPYIO JOJDKHHUK
00s13aH yIUTATHTh KPEAUTOPY B Ciiydac HEUCTIOJHCHUS WM HEHAJJIC)KAIIETO
HCIIOJHEHMS 003aTeNbCTBA, B YACTHOCTH B CIIy4ae MMPOCPOUKH MCIIOIHEHHS .5

Heyctoiika kak crmoco0 oOecriedeHmsi 00s3aTeNbCTBA (0 COBEPIICHHS
MIpaBOHAPYIICHUS)  BBIPAXKAIOTCA B BHUJIE€  YCIOBUW,  OINPEIEISIONINX
obOcrosiTeibcTBa mMpaBoHapyiieHusa. (/o coBepiieHus TpaBOHAPYIICHHS)
BBEIPOKACTCS B BHJC YCIOBHUS, OINPEACIAIOMET0 OOCTOSATENhCTBA YCIIOBHS,
OTIpEIEIISIONINE OOCTOATENHCTBA BBHIIJIATHI JICHE)KHON KOMIIEHCAIIUU B CiIydae
HEUCTIONHEHUSI JIOTOBOPHOT'O 00s3aTe€NIbCTBA. DTO YCJIOBHS, OIPEICSIONINE
00CTOSITEILCTBA BBHITUIATHI JICHE)KHOW KOMIICHCAIIMM B CIydae HEUCITOJHECHHUS
JIOTOBOPHBIX 00S3aTENILCTB U MOPOXKAAIONINE TTpaBo Ha Hee. Takoe mpaBo Ha
JICHEKHYI0 KOMITCHCAIMIO TPEACTABIsAET COOOW Takoe MpaBO Ha JACHEKHYIO
KOMIICHCAIIMIO - OTO YCJOBHE, KOTOPOE BO3HHKAET TIOCIE COBEPIICHUS
COOTBETCTBYIOIIETO TIPABOHAPYIICHWS W BO3HUKAET IIOCIC COBEPIICHUS
paBOHAPYLICHHUS.

Heycroiika — 3T0 omnpenesieHHas 3aKOHOM WM JIOTOBOPOM JEHEKHas
CyMMa, KOTOPYIO TOJDKHUK 00sI3aH YIUIATUTH KPEAUTOPY B CIydae HEUCTIOTHECHHUS
WM HEHaJUIe)KAIIero HCHoJHeHus ooOs3arenberBa (crathst 260 'K PV3).

Heycroiika kak crnoco0 obecriedyeHus! HCIIOTHEHUs 00s3aTeNIbCTBA MPUMEHSETCS

6 "ObasaTenbcTBEHHOE NpaBo: YuebHoe nocobue"(Kynakos B.B.) ("Pryn", 2016)
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JaXe B cClydasx, Korja ymepO0 He Obul nmpuuuHeH. [lo oOmiemy mnpaBuiy
HEYCTOWKa MPUMEHSIETCS] U TIPU OTCYTCTBUU BUHBI HAPYIIUTENS 00s3aTEIbCTBA.

ITo ocnoBanuem BO3HHMKHOBCHU, HeYCTOﬁKa ObIBacT 3aKOHHAS U A0roBOpHasd.

o ==
e
= 3axonHnas Heycmotika OTNIpe/ielieHa 3aKOHOM, Jlaxke 0e3 00roBapuBaHUEM JaHHOTO
= «
g MOMEHTAa CTOPOHAMH. /[020680pHas HeyCmouKa YCTaHABIUBAETCA CTOPOHAMU IO
S
> o peaBapuTeIbHOMY coriameHuo. Hemao BaXHO yHNOMSIHYTH  METO/IBI
"5 _— MCYMCIICHHS] HEYCTOMKH, TaK OHU OBIBAIOT B popMe: miTpada, MeH!U U BBIIETSIOT
- g
2 E eme U cOOCTBEHHYIO HEyCTOWKY. IleHs o3HauaeT (UKCUPOBAHHYIO JCHEKHYIO
=
(= E CyMMYy, KOTOPYIO JOJKHUK 00sI3aH YIUIATUTh KPEAUTOPY 3a KaKIbIN JIeHb (WK
)
'g. E WHOM TIEPHOT TPOCPOUKH) TPOCPOUKH.
o
e Camu mTpadsl ¥ IMEHW OMPEACIAIOTCS KaK MPOIEHT OT CYMMBI WJIH Kak
_—
E _'c (buKCHUpOBaHHAS CyMMa.
s £
= -
~
Ea
o rzm
S =
=
= Buab! HeycToiikn
>, op — ¥
S
o p= :
w p IMo cnocoby Mo COOTHOUICHRIO
I'lo ocHonasmay -
E BOTHIKHOBEHIY WCHHCACHHA ¢ yORTRAMN
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7 T'paxaaHckoe npaso: yueb. / C. C. Anekcees, b. M. Tonrano, [. B. Mypl'75 3uH (1 ap.]; noa obu. pea. un.-
Kopp. PAH C. C. AnekceeBa. — 2-e nsg., nepepab. n gon. — M.: MpocnekKT; EKaTepnHbypr; MHCTUTYT YacTHOro
npasa, 2009. - 528 c.
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3aJior.

3anoru - oauH U3 3(P(EKTUBHBIX U HAJCKHBIX CIIOCOOOB obOecredYeHUs
ucrnoiHeHus o0s3aTenbeTB. Ctaths 264 ['paxkmanckoro koaekca PY3 riacwur,
3aJIOTOM TPU3HACTCS TIepeiadya OJHHUM JIMIIOM WUMYIIECTBA WM IPaB HA HETO
JIpyroMy JUIly B oOecriedeHre NCIOIHEHUS 0053aTeIbCTBA.

Ecnu 10JDKHUK HE HCIIOJIHSET 3TO 00S3aTENBCTBO, KPEIUTOP UMEET IPaBo
TIOJIYYHTh YJOBJICTBOPEHUE U3 CTOUMOCTH 3aJI0’KEHHOTO UMYIIIECTBA.

DTO TPABOOTHOIICHHWE, B CHIy KOTOPOTO KPEAUTOP MO OOECIICUCHHOMY
3aJIOTOM  0053aTelbCTBY  (3aJlorofcpiKaTelb) MMEET IIpaBO B Ciydae
HEHCITOJTHEHHSI JIOJDKHIKOM 3TOTO 0053aTeNIbCTBA MOMYYNUTh YIOBICTBOPEHUE U3
CTOMMOCTH 3aJIOKEHHOTO HWMYIIECTBA TNPEHMYIIECTBEHHO TIEpPea IPyTHMHU
KpEIUTOPAMH JIUIIA, KOTOPOMY IIPHHAIICHKHUT 3TO UMYIIECTBO (3aJ10r0AaTes), 3a
M3BATUAMM,  YCTAHOBICHHBIMM  3aKOHOM.?  YuacTHUKamMM  3aJ0TrOBOTO
IIPABOOTHOIIICHUS SBJISIOTCS 3aJIorojiepikarelib 1 3ajmoroaareib. CornacHo 3PY
«O 3aJ10r0BOM peecTpe», B KaueCTBE 3aJIOTOBOTO peecTpa MOHUMAETCs €auHas
nH(popMaImoHHas 0aza JaHHBIX, COACpIKaIas 3aMrucy O TpaBaxX KPEeAUTOPOB HA
UMYIIECTBO  JIOJDKHUKOB, TMPEIOCTABJICHHOE B  KAaueCTBE OOCCIICUCHHSI
HCIIOTHEHHUS 003aTENbCTB, a TAK)KE 0 HAJIOKEHHOM B COOTBETCTBHU C 3aKOHOM
OTpaHUYCHUH TIPAB JOHKHHUKA 10 PACIIOPSIKECHUIO HMYIIIECTBOM U TTOJIB30BAHUIO
UM M HHBIX TpeOOBAaHMAX, CBSI3aHHBIX C OOECIECYCHHUEM HaJICIKAIICTO
WCIIOJIHCHHUS JIOJDKHMKOM CBOMX 00s3aTelIbcTB. boiee Toro, 3ajjor MMeeT
HECKOJIbKO BHJOB: MIIOTEKa, 3aKjaJ W 3aJior mpaB. MmoTekol Kak MbI 3HaeM
SIBJIICTCSI TIepeaada B 3aJ10T HEABMYKHMOTO UMYIIIECTBA, 00Jiee ToApoOHO TaHHBII
By 3anora n3noxkeH B 3PY «Ob UTTOTEKEY.

A. H. JlatbieB, oTcraMBaronimii B CBOE paboTe aOCONIOTHYIO MPUPOIY
3aJI0Ta, MHIIET, YTO BO3MOYKHOCTH 3aJIora TpaB SBIICTCS CaMbIM CEPbE3HBIM

apryMEHTOB MIPOTUB MpU3HAHUS 3aiora BemHeM mpaBoMm. . I'. XKabunckoro,

8 I'paxaaHckoe npaso: yueb. / C. C. Anekcees, b. M. Tonrano, [. B. Mypl'75 3uH [ ap.]; noa obu. pea. un.-
Kopp. PAH C. C. AnekceeBa. — 2-e nsg., nepepab. n gon. — M.: MpocnekKT; EKaTepnHbypr; MHCTUTYT YacTHOro
npasa, 2009. - 528 ¢
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«IpaBO — HE BEllb, I0O3TOMY MPABO HAa HETO HE MOXKET ObITh BEIIHBIM IIO
onpezaeneHuio». Kpome Toro, cyOBeKTOM 3aJl0)KEHHOTO IpaBa OCTaeTCs
3aJI0ToAaTeNb, MOCKOJBKY 3aJ0r BEIIM HE JIMIIAeT 3aJlorojaresis MpaBa
coO0cTBeHHOCTU. Cl1e10BaTENbHO, 3AJI0T0IEP>KATEIb BCETAa UMEET JIENO0 C UYKUM
MMYIIECTBEHHBIM MpaBoM. JlIg 1enel 3amora 3ajloroJepikKareiib IMOJydaeT
BO3MOYKHOCTb OCYLIECTBJISITh HEKOTOPBI OTPaHUYECHHBIA KPYI IPABOMOYMUM B
COCTaBE€ 3aJI0)KEHHOTO IpaBa. AHAJIOTUYHBIM 00pa30M 3aJI0r0/IEP>KATEb BELIH
IIOJIy4aeT HEKOTOPBIM OTPAaHWYCHHBIM KPYr IPAaBOMOYMM M3 COCTaBa IMpasa
COOCTBEHHOCTH 3aJIOTOAATENs] Ha €ro Belb (MpPeXIe BCEro, MpaBo
pacnopsiIUTbCS  BEIIbIO  MOCPEACTBOM €€  MPOJaXd s HOJyYCHHs
ynosnersopenus).’ Taxxe ects 3PY «O 3AJIOT'E» B cTaThe 5, KOTOPOU CKa3aHOo
[Ipenmerom 3amora MOXeT OBITh BCAKOE MMYILIECTBO, B TOM YHCJE BELIU U
MMYIIECTBEHHbIE TIpaBa (TpeOOBaHMs), 32 MCKIIOYEHUEM BEUICH, M3BATHIX W3
o0opoTa, TpeOOBaHUN, HEPA3pPbHIBHO CBA3AHHBIX C JMYHOCTBbIO KpPEAUTOpPA, B
YACTHOCTH, TpeOOBaHW O BO3MEILEHUU BpEIa, NMPUYMHEHHOTO >KU3HU WU
3I0POBBIO, 00 ATUMEHTAX M UHBIX TPEOOBAHUMN, YCTYTKa KOTOPBIX APYTOMY JIUILY
3amnpereHa 3aKOHOM.

Ynep:xkanue.

[IpaBa Ha ynep:kaHue MMPOUCXOAUT U3 JIATUHCKOTO s3bIKa (“jus retentions”™)
U 110 NOJJUHHOMY CMBICIY CJIOBA BBIPAXAET JAHHYIO TPaXJAAHCKO-TIPABOBYIO
kareropuro. B cratbe 259 'K PecyOnmku Y30ekuctan B cucteMe 00eCTiCUeHHMSI
UCIIOJTHEHUST 00s13aTENIbCTB NPEyCMAaTPUBAETCS M yAEp)KaHHE HMYIECTBa
noJkHUKa. OCHOBBI TPUMEHEHHUS 3TUX ClIOCO00B onpeneseHsl B cratbe 290 I'K.
CoriacHO yeMy, KpeIuTOp, Y KOTOPOTO HaXOIUTCA BElIb, MOAJIekKalIas nepeaaye
JNOJDKHUKY JHOO JHIy, YKa3aHHOMY JIOJDKHHKOM, BIpaBe B cCliydae
HEHUCITOJIHEHUSI JTOJDKHUKOM B CPOK 00fA3aTeNbCTBA MO OIUIATE 3TOM BEIIM WM

BO3MEIIICHUIO KPEAUTOPY CBSI3aHHBIX C HEIO M3ACPKEK U JPYTUX YOBITKOB

9V[IK 347.467.4 © A. E. 3auenuH, 2018 «MNpupoaa 3anora 06a3atenbCTBeHHbIX npas» [. E. 3auenuH,
HaumoHanbHbIN nccnenoBaTebCkMii TOMCKUIA TOCYAapCTBEHHbIN YHUBEPCUTET.
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yAEepKUBaTh €€ J0 TeX IMOp, MOKa COOTBETCTBYIOIIEE 00S3aTENBCTBO HE OyIeT
HCITOJIHEHO.

[IpaBo yaepkaHus XapaKTepu3yeTCs CICAYIOMMMH 4YepTaMu: a)
MPOU3BOJHOCTBIO, TO €CTh OHO MOYKET BO3HUKHYTh IOCTOJIbKY, MOCKOJIbKY
CYLIECTBYET 00S3aTeNbCTBO M JaHHOE 00S3aTeNbCTBO JODKHUKOM — HE
UCIIONIHSETCS; ©) HENEIMMOCTBhIO TpeIMeTa YAEp>KaHWs, KPEIUTOp BIPaBE
yAEPKUBATh BCIO BElIb IEJMKOM (BCE HMMYIIECTBO, MOJJIeXKallee Mepenaye).
OpnHako y4HTBIBAsI, UTO yACp)KaHWE UMYIIECTBA €CTh MPaBo (a2 HE 00SI3aHHOCTH)
KpeIuTopa, BIIOJHE JOMyCTUMa Tepelada dYacTH Belled JAOJKHUKY WM
yKa3aHHOMY WM JIMIly C YIEpKaHWEM JIpPyrod dYacTH HWMYIIECTBA; B)
HE3aMCHUMOCTBIO  TIpeAMETa  yIep)KaHWs, TaK TMpaBO yACpKaHUI B
COOTBETCTBYIOIIMX CIIy4asiX pacipoCTpaHsIeTCss Ha UMYIIECTBO, HAXOIAIIEecs Yy
Kpenutopa (a He IMepelaBaeMoe €My C IeJIbl0 00€CHedYeHUs HCIOTHEHUS
00s13aTeNbCTBA). Y Iep)KaHUe UMYIIECTBA BEJET K MPEKPAIICHUIO0 00s3aHHOCTH
KpeauTopa Mo mnepeaaye MMyIiecTBa JOJDKHUKY (TOKa MOCIETHUN HE UCTIOJHUT
00513aTEILCTBO); K YCTAHOBJICHHUIO TIPaBa KPEAUTOpa yACPKUBATH HAXOISIIYOCS
y HEro Belllb, HECMOTPS Ha TO, YTO MpaBa Ha HEE MPUOOPETEHBI TPETHUM JIUIIOM;
K BO3HHKHOBCHHMIO TIpaBa JODKHHKAa TpPeOOBATh OOECHEUYCHUS COXPAHHOCTH
YAEPKUBAEMOTO UMYIIIECTBA KpeAUTOPOM U T.1. Kpome Toro, yaep:kannue MOKeT
npuHUMaTh (HOpMY IBYCTOPOHHEH CIENKH: MOJDKHUK M KPEIUTOP 3aKII0YaroT
COOTBETCTBYIOIIEE CcorialieHue 00 yaepKaHuu MO0 BKIIFOYAIOT MOJIOKEHUS 00
yIepKaHUU B OCHOBHOM 10rosop. ™

OcHOBaHUS BOSHUKHOBEHUS yACPKAHUS:

a) HEUCIIOJTHEHNE TOJDKHIUKOM B CPOK 0053aTeJIHCTBA 110 OTJIaTe BEIIH;

0) HEHWCTHOJHEHUE JOJKHUKOM B CPOK OO0s3aTENhCTBA IO BO3MEIICHUIO

KPEJIUTOPY CBSI3aHHBIX C IAHHOW BEIIBIO U3AEPIKEK U JPYTUX YOBITKOB;

10 Crpokam Kupunn EsreHbesuy /Strokach KirillEvgen'evich - cTyaeHT, kadbeapa rpaxaaHcKoro npasa u
npouecca, MHCTUTYT NpaBa, YensbUHCKMI rocyAapCTBEHHbIN YyHUBEPCUTET, T. YenabuHCK
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B) HEHCIOJIHEHHE O0S3aTEIbCTBA B WHBIX CIIy4asX, €CIId €ro CTOPOHBI
JEHCTBYIOT KaK MPEAIPUHAMATEIN

Taxke XouyeTcs OTMETHTh, UYTO TPU YACPKAHWW BEIIb HAXOIUTCA Y
KPEAUTOPA, a B 3AJI0T€ MOXKET OCTAaBaThCS y JOJDKHUKA, TAKXKE MPH 3aJI0Te BEllb
nepenaéTcsi Ha YCIOBHUSAX, OOTOBOPEHHBIX B JOTOBOpE, a NpU YACpKaHUH
JT00BIMH CIOCOOaMMU.

HHopy4ureabcTBO.

Cornacio wactu 1 crateu 292 I'K PVY3 mo noroBopy mnopyduTesbCTBa
MOPYYHUTENIb O00S3bIBACTCA TMEpe] KPEAUTOPOM JPYroro JMila OTBEYaTh 3a
UCTIOJTHEHHE MOCIIEAHIM €ro 0053aTeIhCTBA MOJHOCTHIO WK B yacTH. CyIITHOCTh
paccMaTpruBaeMoOro B Ka4eCcTBE crioco0a 0O6ecreyeHus MCTIOTHEHHS 0053aTeNbCTB
MOPYYHUTENIbCTBA B TOM, YTO, KPEAUTOP B Cliydae HEHCIOJIHEHHS OCHOBHOTO
00s13aTeNBCTBA, CBOM TPEOOBAHMSI MOXKET BBICTABUTH HE TOJBKO K OCHOBHOMY
JOIDKHUKY, a K IIopyuuTenro Toxe.! JIononHuTensHbIi Xapakrep K OCHOBHOMY
00513aTEIHCTBY MOPYUYUTEIHCTBA COCTOUT B TOM, YTO MOPYUYUTEIHCTBOM MOKET
o0ecrneunBaThCs TOJILKO OCHOBHOE TpeOoBaHue. Ecii 0CHOBHOI 10TOBOp B CHITY
HecoOMoieHus ero (GopMbl WM B CBSI3U C HEJEECHOCOOHOCTHIO CTOPOH,
YY9aCTBYIOIIMX B JIOTOBOPE M IO IPYTUM, MOJOOHBIM MpUYWHAM OyJeT MpU3HaH
HEJICHCTBUTEIBHBIM, TO SIBJISIFOIIUICS JIOMOJIHEHHEM K JIaHHOMY JIOTOBOPY
JIOTOBOP TOPYYUTETHCTBA TOXE TEpseT Iopuaudeckyio cuiry. O0bem
OTBETCTBEHHOCTH TMOPYYUTEISI HE MOXKET TMPEBBIIIATh OTBETCTBEHHOCTH
JIOJDKHUKA 10 00s3aTenbeTBy. [lopyunTens oTBedaeT nepea KpeauTopoM B TOM
xKe o0beme, KaKk W JOKHMK. B 9acTHOCTH, €cnu WHOE HE MPeryCMOTPEHO
JIOTOBOPOM  TIOPYUYHUTENIbCTBA, HECET OTBETCTBEHHOCTh BKJIIOYAs YILIATy
MIPOIICHTOB, yIepOa U HEYCTOMKHY.

3anarok.

3amaToK B TpakJaHCKOM IIpaBe NPEACTaBiIseT coOoi oaHy u3 ¢opMm

HpeﬂBapHTeHBHOﬁ OIJIAThl HMJIM OOECII€YEHHST HCIOIHECHUS A0roBopa MCEKIY

11 rpaxgaHckoe npaso (nepsas yacTb). YuebHuk. —T.: Uspatenbctso TIHOY, 2021. 365 cTp.
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ctopoHamMu. OOBIYHO 337aTOK BBIIUIAYMBAETCS NMPHU 3aKIOYEHHHM JOTOBOpa B
KayecTBE 3ajora MCHOJIHEHHUsS O053aTeNbCTB WM KAaK IOJATBEPKICHHUE
CEpPhE3HOCTU HAMEPEHUI CTOPOH. 3ajjaya 3a/laTKa BBIPAXKAETCS B TOM, YTO €CIH
CTOpOHA, JaBIlas 3aJaTOK, HE BBIIIOJIHUT JOTOBOp, OHA TepseT 3aaarok. Ecim
CTOpPOHA, JAaBIIas 3aJaTOK OKa3aJlach OT JOTOBOPA, B TOM CIy4ae OH HE MOKET
TpeOOBaTh BO3BPATUTh 3a4aToK. Eciau cTOpoHa, MHOIy4yuBLIIAasl 3a1aTOK, HE
BBINIOJIHUT CBOM O053aTEIbCTBA, TO OHA OO0s3aHA YIUIATUTH APYTOMl CTOpPOHE
NBOMHYIO0 cymMy 3anatka. Kak ykazano B wactu 3 crateu 312 I'K, cTopona,
OTBETCTBEHHAsl 3a HEUCIOJHEHHE JOroBOpa, 00s3aHAa BO3MECTUTh APYToi
CTOpPOHE YOBITKH C 324€TOM CyMMBI 33]1aTKa, €CJIA B IOTOBOPE HE MPETyCMOTPEHO
nHoe.'? CyIqHOCTB 3a/jaTKa COCTOMT B TOM, YTO €CIIM HEHCIIOJHEHHE JOTOBOPa
IIPOU30LUIO 10 BUHE CTOPOHBI, YIUIATUBIICH 3a/1aTKa, CyMMa 3aJaTKa OCTAeTCs Yy
IPYroM CTOPOHBI M HE BO3Bpamlaerca. A €clii 3a HEUCIIOJHEHHE J0r0BOpa
OTBETCTBEHHA CTOPOHA, IMOJIyYMBIIAs 33/JaTOK, OHA 00s3aHa JPYrol CTOpPOHE
YILIATUTh JBOMHYIO CYMMY 3aJaTKa.

I'apanTus.

["apanTsi B TIpaXAAaHCKOM IpaBe IMpPEACTaBIseT co00M 0053aTeabCTBO
MIPOJABIIA MJIM UCTIOJIHUTENSE 00ECTIEUNTh MOKYIATEN WK 3aKa34MKa 3alIUTy OT
BO3MOXKHBIX HEJJOCTaTKOB WJIM MOJIOMOK B TPUOOPETEHHOM TOBape WUJIN YCIyre B
OIIPENEIICHHBIN IEPUO BPEMEHH.

BOT HECKOJNIBKO KIIOYEBBIX AaCIEKTOB, KacalOUIMXCS TapaHTHd B
I'PAKIaHCKOM IIpaBe:

1. 'apanTuiineiil cpok: OOBIYHO FapaHTUHHBIN CPOK ONPEACIISIETCS 3aKOHOM
WJIU IOTOBOPOM ME3Kly CTOPOHAMH U YKa3bIBAET HA MEPHUOI, B TEUEHUE KOTOPOTO
npojaBel] 0053yeTcsl UCTIPaBUTh HEIOCTATKH TOBapa WM YCIyT'H OECIUIaTHO.

2. ConepxaHue rapanTuu: ['apanTust 0OBIYHO BKJIIOUAET 0053aTENIbCTBA 110
PEMOHTY, 3aMEHe JIeTael, 00CITyKMBaHHUIO UM KOMIIEHCAIIUH 32 HEKOPPEKTHYIO

paboty wim nedeKThl ToBapa.

2 rpaxgaHcKoe npaso (nepsas yacTb). YuebHuk. —T.: Uspatenbctso TIHOY, 2021. 365 cTp.
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3. IIpaBa notpebuTesns: 3ammura npaB NOTpeOUTENCH BKIIOYAET B CE0s TPaBo
Ha rapaHTHiiHOE OOCIYy’>KMBaHHE TOBapa WM YCIYyTH, a TaKKe Ha pealn3aluio
WHBIX MEp MO 3allUTE CBOUX UHTEPECOB.

4. OTBETCTBEHHOCTH MpoAaBla: B ciydae HapylieHus yCIOBUI rapaHTHUH,
npoJaBel] MOXKET HECTH OTBETCTBEHHOCTh 3a yIIepO, MNpUYMHEHHBIN
noTpeOuTeNIo U3-3a 1e(heKTOB TOBapa.

5. IlpaBoBoe perynupoBanue: ['apanTuiinbie 003aTENbCTBA ONPEIEISIOTCS
3aKOHO/IATEJICTBOM CTPAaHbI M YacTO HMEIOT OCOObIE MPaBOBBIE HOPMBI IS
3aLUTHI IPAB MOTPEOUTENEH.

B crarbe 299 I'K naetcs onpezenenue rapaHTUH Tak, B CHITy TapaHTHH OaHK,
MHOE KPEIUTHOE YUPEXKICHUE WM CTpaxoBas OpraHu3anus (rapaHT) JaroT IO
npockOe Apyroro juuna (MpUHLMIANA) MUCBMEHHOE O0053aTENbCTBO YIUIATHUTh
Kpeautopy npuHnunaia (OeHedunmapy) B COOTBETCTBHH C  YCIOBHSIMH
JaBa€MOr0 TapaHTOM O00s53aTeNbCTBA JIEHEKHYIO CyMMY IO MPEACTABICHUU
OeHe(uapoM NUCEMEHHOTO TPeOOBaHUS O €€ yIUIaTe.

[TonBoast mTorn Hamie paboThI, MBI OBl XOTEIH TpHUBECTH MHEHHE A. B.
JlaTbiHIIEBA, KOTOPBIA MOHUMAET IO/ 00ECIIEYEHUEM HCIIOIHEHUS JOTOBOPHBIX
0053aTEeNBCTB «HAPABIECHHBIN HA 3aIIUTY HHTEPECOB KpeauTopa (00ecnedeH O
CTOPOHBI) OT HAPYIICHUH JIOJDKHUKOM  OOECIIEUEHHBIX  0053aTeNIbCTB
CHEIMaJIbHbI MPaBOBOM MEXaHWU3M, CyTh KOTOPOTO COCTOMT B HaJEJICHUU
00€ecreuyeHHON CTOPOHBI JIMOO YIOJTHOMOYEHHBIX €€ JINL] TOMHUMO OCHOBHBIX MPaB
10 00€CIIeYeHHOMY 00513aTENIbCTRY IONOJHUTEILHBIMU ITpaBaMH, KOTOPHIMH OHa
aMb0 ee YMOJHOMOYEHHBIM MOTYT BOCIHOJIB30BaThCS B Ciydae HapyLICHUS
JOJDKHUKOM 00€CTIeUeHHOT0 00513aTENNbCTBA JIM0O B MHBIX CIIyYasiX, YKa3aHHbBIX B
3akoHe Ju0O0 JoroBope». Ha Hamr B3MIsT €ro MHEHHE SICHO BBIPAXKAeT BCHO
CyIIHOCTh JaHHOM Tembl, Takxke H. HKJ. PacckazoBa omnpenenser
o0OecrieunTeIbHOE  00S3aTENbCTBO  KaK  IPAKIAHCKO-TIPABOBYIO  MEpPY

HMYHOICCTBCHHOI'O XapaKTepa, CO3Jar0lIIyr0 I KpeauTopa B OCHOBHOM
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0053aTECILCTBE HOHOHHHTCHBHBIﬁ, BHCIIHUM 1O OTHOIICHHUID K 9TOMY

00513aTeNBCTBY HCTOUHHUK €T0 UCTIONHEHUS ™,

Hcxons u3 BCEro BBINIECU3IIOKEHHOT0, MOKHO CJelaTh BBIBOJ O TOM, YTO
MOSBJICHUE W pPa3BUTHE OOECIECUUTETHHBIX MEXaHH3MOB  OO0YCIIOBJICHO
HEO0OXOAMMOCTBIO MPEAOCTABIICHUS JOMOIHUTENbHBIX TapaHTHl KpEeIUTOpy H
CTUMYJIMPOBAHUS JIODKHUKA K HaJJIeKallleMy HCIOJHEHUIO O00s3aTeNbCTBA.
[IpaBoBBIE cpeacTBa oOOeCmeYeHUs] WCTOTHEHUS OO0S3aTENhCTB MOTYT OBITH
NPEACTAaBICHBl B BHUJE TMPEAOCTaBICHUS JOJKHUKY  JIOMOJHUTEIHHOM
00s13aHHOCTH; B BUIC TIPUBJICUCHUSI TPETHETO JIMIIA, O0SI3aHHOTO yIOBJICTBOPHUTH
TpeOOBaHUS KpeauTopa B ClIydae HECIOCOOHOCTH MOJKHHKA; a TaKXKE B BHUJE
BBIJICJICHUSI OTIPEICIICHHOTO 00bEKTa, HA KOTOPBIM B CHITY COTJIAIIICHUS] CTOPOH U
B ClTydae HEHCIIOJIHEHUS 0053aTeNbCcTBa OyeT 00palieHo B3bICKaHNE B MIEPBYIO

oucpeab.
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